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IN THE 


UNITED STATES COURT OF APPEALS 


FOR THE DISTRICT OF COLUMBIA CIRCUIT. 


No. 21,969. 


TRUCK DRIVERS & HELPERS LOCAL NO. 728, Affiliated With the 
INTERNATIONAL BROTHERHOOD OF TEAMSTERS, CHAUFFEURS, 
WAREHOUSEMEN AND HELPERS OF AMERICA, 
Petitioner, 
vs. 

NATIONAL LABOR RELATIONS BOARD, 

Respondent, 


and 
GEORGIA HIGHWAY EXPRESS, INC., 
Intervenor. 


No. 22,095. 


GEORGIA HIGHWAY EXPRESS, INC., 
Petitioner, 


vs. 


NATIONAL LABOR RELATIONS BOARD, 
Respondent, 


and 
TRUCK DRIVERS & HELPERS LOCAL NO. 728, 
Intervenor. 


On Petition to Review an Order of the National Labor Relations Board. 


BRIEF 
For Petitioner-Intervenor, Local 728. 


STATEMENT OF QUESTIONS PRESENTED. 


1. 


No. 21,969. 


Whether the Board erred in declining the Union’s re- 
quest for extraordinary relief. 


=o— 
2. 


No. 22,095. 


Whether the Board erred in granting summary judg- 
ment in the unfair labor practice case, and in refusing to 
grant the Company’s request for an evidentiary hearing 
‘therein. 


In conformance with Rule 8 (d) of this Court, Appel- 
lant states that the background of the issues involved in 
the present case was previously before this Court in cases 
involving the same parties and under a similar title, such 
cases being Case Nos. 21,082 and 21,272, decided by this 
Court on April 18, 1968. 


JURISDICTIONAL STATEMENT. 


The petitioner in No. 21,969, is a local union affiliated 
with the International Brotherhood of Teamsters, and 
was the charging party before the National Labor Rela- 
tions Board. It now seeks review of that portion of the 
Board’s Decision and Order which overruled its motion 
and request that the National Labor Relations Board 
apply certain extraordinary remedies for the employer’s 
unfair labor practices herein. Truck Drivers & Helpers 
Local No. 728 is, therefore, an aggrieved party under 
Section 10 (f) of the National Labor Relations Act, 29 
U.S. C. A., §160 (f). 


In Case No. 22,095 the National Labor Relations Board 
seeks enforcement of its Order against respondent, Georgia 
Highway Express, Inc., and the two petitions have been 
consolidated inasmuch as they arise from a single pro- 
ceeding before the National Labor Relations Board. 


This Court has jurisdiction under Sections 10 (e) and 
10 (f£) of the National Labor Relations Act, 29 U.S. C. A, 
§160 (e) and (f). 


ges 


STATEMENT OF THE CASE. 


The employees of Georgia Highway Express, Inc. com- 
menced an economic strike on April 12, 1966 at the 
Atlanta, Georgia terminal of this employer. On April 13, 
1966 all striking employees requested unconditional re- 
instatement as economic strikers, which was refused. At 
3:00 o’clock p. m. on April 13, 1966 Truck Drivers & 
Helpers Local Union No. 728 by telegram requested recog- 
nition as collective bargaining agent for certain em- 
ployees of Georgia Highway Express, Inc. working in the 
appropriate unit. This request was promptly refused. 
Several days thereafter a petition for election was filed in 
Case No. 10-RC-6679. Pursuant to an election conducted 
by the Regional Director, Tenth Region, on June 29, 1966, 
the parties were furnished a tally of ballots, which showed 
that of approximately 306 eligible voters, 122 cast valid 
votes for, and 123 cast valid votes against the petitioner. 
There were 67 challenged ballots. Thus the challenged 
ballots were determinative of the results. The issue of 
eligibility of these 67 employees was deferred by the order 
of the Regional Director, dated September 30, 1966, pend- 
ing final disposition of the unfair labor practices charge 
in Case No. 10-CA-6581. On June 19, 1967 the Board in 
Case No. 10-CA-6581 held in part that these 67 individuals 
who voted challenged ballots were entitled to reinstate- 
ment as of April 13, 1966 at the time of their request 
therefor, that they had not been replaced by the employer 
as of that time, and that the failure of the employer to 
reinstate them was a violation of Section 8 (a) (1) of the 
Act. 


The Board ordered Georgia Highway Express, Inc. to 
cease and desist from the following: 


Aj Delaying reinstatement of, or refusing rein- 
statement to, employees because they engage in a 
lawful strike, or otherwise discriminating against 


afi 


them because of their concerted activities for mutual 
aid or protection. 


B] In any other manner, interfering with, restrain- 
ing, or coercing employees in the exercise of the rights 
guaranteed in Section 7 of the Act. 


The Board further ordered Georgia Highway Express, 
Inc. to take the following affirmative action which it 
deemed necessary to effectuate the policies of the Act: 


A] Offer to unreinstated employees immediate and 
full reinstatement to their former or substantially 
equivalent positions, without prejudice to their 
seniority or other rights or privileges, and make un- 
reinstated and reinstated employees whole, in the 
manner set forth in ‘“‘The Remedy” section of this 
Decision. 


B] Preserve and make available to the Board or 
its agents all payroll and other records, as set forth 


in the ‘‘Remedy”’ section. 


C] Post in conspicuous places at its terminal in 
Atlanta, Georgia, including all places where notices to 
employees customarily are posted, copies of the at- 
tached notice marked ‘‘Appendix.’’ Copies of said 
notice, to be prepared and furnished by the Regional 
Director for Region 10, after being signed by the 
Respondent’s representative, shall be posted by it 
immediately upon receipt thereof, and be maintained 
by it for at least 60 consecutive days thereafter. Rea- 
sonable steps shall be taken by the Respondent to 
ensure that said notices are not altered, defaced, or 
covered by any material. 

D] Notify said Regional Director, in writing, within 
20 days from the receipt of this Decision what steps 
the Respondent has taken to comply herewith. 


Georgia Highway Express, Inc., refused to comply with 
any of the foregoing orders and provisions of the Board 
and on April 18, 1968, the United States Court of Appeals, 
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District of Columbia Circuit, in Case Nos. 21,082 and 
21,272, affirmed the Board’s order in its entirety. 


Subsequent to the Board’s decision in Case No. 10-CA- 
6581 dated June 19, 1967, the Regional Director, on Novem- 
ber 19, 1967, counted the challenged ballots and certified 
Local 728 as the exclusive collective bargaining repre- 
sentative of all employees in the appropriate unit. On 
November 10, 1967, and at all times thereafter, the Union 
requested respondent to bargain collectively with respect 
to the rates of pay, wages and other terms and conditions 
of employment of all employees in the appropriate unit. 
On or about November 20, 1967, and at all times there- 
after, respondent has refused to bargain collectively with 
Local 728 as the exclusive collective bargaining repre- 
sentative of all employees in the appropriate unit. 


Upon a charge filed by Truck Drivers & Helpers Local 
Union No. 728, herein called the Union, the General Coun- 
sel for the National Labor Relations Board, by the Regional 
Director for Region 10, issued a complaint dated January 
5, 1968, against Georgia Highway Express, Inc., herein 
called respondent, alleging that respondent had engaged 
in and was engaging in unfair labor practices within the 
meaning of Section 8 (a) (5) and (1) and Section 2 (6) 
and (7) of the National Labor Relations Act, as amended. 
Copies of the charge, complaint, and notice of hearing were 
duly served upon the respondent. 


With respect to the unfair labor practices, the complaint 
alleges, in substance, that on November 9, 1967, the Union 
was duly certified by the Regional Director for Region 10 
as the exclusive bargaining representative of respondent’s 
employees in the unit found appropriate,! and that, since 


1 Case No. 10-RC-6679; Decision and Direction of Election, 
request for review of which was denied by the Board on 
8/28/66; Supplemental Decision, request for review of which 
was denied by the Board on 11/2/66; Second Supplemental De- 
cision and Order to Open and Count Challenged Ballots, re- 
view of which was denied by the Board 10/30/67. 
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on or about November 20, 1967, and thereafter, respondent 
has refused and is refusing to bargain collectively with 
the Union as such exclusive bargaining representative, 
although the Union has requested and is requesting it to 
do so. On January 18, 1968, respondent filed its answer, 
which admitted in part and denied in part the allegations 
contained in the complaint, and requested that the com- 
plaint be dismissed. In sum, respondent admitted that 
the Union, on November 10, 1967, requested bargaining, 
that respondent on November 20, 1967, refused to bargain 
but pleaded as a defense that “‘the Regional Director . . - 
designating the Union as the bargaining agent of this 
respondent’s employees was illegal and contrary to law, 
and therefore, the respondent has at no time been obligated 
under any valid law, statute, regulation or ruling to bar- 
gain with the Union. . .” 


Thereafter, the General Counsel filed with the Board 
a Motion for Summary Judgment, dated February 12, 


1968, alleging that respondent seeks to relitigate issues 
presented, litigated, and decided by the Board in Case 
No. 10-CA-6581,2 and asserting, in view of the admissions 
contained in the respondent’s answer, that there are no 
issues of fact or law requiring a hearing, and praying 
that the Board enter judgment against respondent on the 
pleadings, make findings of fact as alleged and admitted 
in the answer, and conclude that, as a matter of law, 
respondent has violated Section 8 (a) (1) and (5) of the 
Act, as alleged in the complaint and order an appropriate 
remedy therefor. Thereafter, on February 15, 1968 the 
Board issued an Order Transferring Proceeding to the 
Board and Notice to Show Cause why the General Coun- 
sel’s motion should not be granted. On February 29, 
1968, the respondent filed a response, requesting the Board 
to deny the Motion for Summary Judgment. 


2 Georgia Highway Express, Inc., 165 NLRB 80. 
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On April 26, 1968 the Union filed a motion requesting 
extraordinary remedies in the instant case. The Union 
requested, by way of extraordinary relief, the following: 

A] Any final order in this case entered against the 
above employer should include a proviso requiring 
Georgia Highway Express, Inc. to pay the attorney’s 
fees and expenses of litigation of the General Coun- 
sel, National Labor Relations Board, and the Charg- 
ing Party. 

B] Georgia Highway Express, Inc. should be re- 
quired as a part of any final order in this case to 
mail a copy of the cease and desist order to each of 
its employees at every job location, post the Board’s 
Order at each of its job locations and read the same 
during working hours to all of its employees at each 
of its job locations. 


C] Any contract finally entered into between these 


parties subsequent hereto, containing wage increases 
or other benefits should be made retroactive to No- 
vember 20, 1967, the date of respondent’s original 
refusal to bargain. 


On May 24, 1968 the National Labor Relations Board 
sustained the General Counsel’s Motion for Summary 
Judgment and overruled the Union’s request for the im- 
position of extraordinary remedies in toto. Both the 
Union and Georgia Highway Express, Inc. filed Requests 
for Review of the Board’s Decision. The employer filed 
its Request for Review in the United States Court of 
Appeals for the Fifth Circuit. The Union filed an earlier 
Request for Review with the United States Court of Ap- 
peals for the District of Columbia Cireuit. Upon Motion 
of the Union before the Fifth Circuit, the case was trans- 
ferred to this Court. The Motion of Georgia Highway 
Exoress filed in this Court to transfer the case back to 
the Fifth Circuit Court of Appeals was denied on August 
9, 1968. 
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The Union’s Brief is directed to the issue in Case No. 
21,969, which is ‘‘whether the Board erred in declining the 
Union’s Request for Extraordinary Relief, supra.’ 


STATUTES INVOLVED. 


A. 


Section 7 of the National Labor Relations Act, 29 
U. S. C., § 157, provides as follows: 


‘Employees shall have the right to self-organiza- 
tion, to form, join, or assist labor organizations, to 
bargain collectively through representatives of their 
own choosing and to engage in other concerted activi- 
ties for the purpose of collective bargaining or other 
mutual aid or protection, and shall also have the 
right to refrain from any or all of such activities 
except to the extent that such right may be affected 
by an agreement requiring membership in a labor 
organization as a condition of employment as author- 
ized in Section 8 (a) (3).’’ 


B. 


Section 8 (a) of the National Labor Relations Act, 29 
U. S. C., § 158, provides in part as follows: 
“See. 8 (a) It shall be an unfair labor practice for 
an employer— 

(1) to interfere with, restrain, or coerce em- 
ployees in the exercise of the rights guaranteed 
in Section 7; 

(3) by discrimination in regard to hire or ten- 
ure of employment or any term or condition of 
employment to encourage or discourage member- 
ship in any labor organization: . . . 


(5) to refuse to bargain collectively with the 
representatives of its employees, subject to the 
provisions of Section 9 (a).”’ 
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STATEMENT OF POINTS. 


A. 


Whether the Board erred in declining the Union’s re- 
quest for extraordinary relief. 


B. 


Whether the Board erred in granting summary judg- 
ment in the unfair labor practice case, and in refusing to 
grant the Company’s request for an evidentiary hearing 
therein. 
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SUMMARY OF ARGUMENT. 


The employees of Georgia Highway Express, Inc., have 
already been denied their right to bargain collectively 
since April 13, 1966 and the end is not in sight. The 
Trial Examiner’s finding, which was adopted by the 
Board, demonstrates the need and necessity for extraordi- 
nary remedies in this case, and states in part as follows: 


“In view of the nature of the respondent’s invalid 
conduct and its underlying purpose and tendency, I 
find that the unfair labor practices found are per- 
suasively related to the other unfair labor practices 
proscribed and that danger of their commission in 
the future is to be anticipated from the course of the 
respondent’s conduct in the past. Therefore, in order 
to make effective the interdependent guarantees of 
Section 7 of the Act, I shall recommend further that 


the respondent cease and desist from infringing in 
any manner upon the rights guaranteed in said sec- 
tion.’” 


This employer should not be allowed to escape the im- 
position of reasonable penalties for its flagrant violations 
of the Statute beginning in 1966 and continuing to the 
present time. 
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ARGUMENT. 


The Trial Examiner’s finding, which was adopted by 
the Board, demonstrates the need and necessity for ex- 
traordinary remedies in this case, and states in part as 
follows: 


‘In view of the nature of the respondent’s invalid 
conduct and its underlying purpose and tendency, 
I find that the unfair labor practices found are per- 
suasively related to the other unfair labor practices 
proscribed and that danger of their commission in 
the future is to be anticipated from the course of the 
respondent’s conduct in the past. Therefore, in order 
to make effective the interdependent guarantees of 
Section 7 of the Act, I shall recommend further that 
the respondent cease and desist from infringing in 
any manner upon the rights guaranteed in said sec- 
tion. NLRB v. Express Publishing Company, 312 


U. S. 426 (1941): NLRB v. Entwistle Mfg. Co., 120 
F. 2d 532 (CA 4, 1941).” 


These employees of Georgia Highway Express, Inc. 
have already been denied their right to bargain collec- 
tively since April 13, 1966, and the end is not in sight. 
Thus an appropriate remedy and penalty should be im- 
posed. 


Black’s Law Dictionary defines remedy as ‘‘The means 
by which a right is enforced or the violation of a right 
is prevented, redressed, or compensated.’’ Section 10 (c) 
provides that the Board may issue Orders requiring such 
affirmative action including reinstatement of employees 
with or without back pay, as will effectuate the policies 
of this Act. Thus, the only statutory limitation imposed 
on the Board’s authority to fashion remedies is that 
they must effectuate the policies of the Act. Those poli- 
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cies are listed as the encouragement of the practice and 
procedure of collective bargaining and include preventing 
the interference by either party with the legitimate rights 
of the other. The Courts have always emphasized that 
the Board, acting in the public interest, has broad dis- 
cretion in this area so long as the Board Order is remedial 
and not punitive. 


The need for stringent and appropriate remedies for 
the prevention of unfair labor practices is clear. While 
most employers and Unions obey the law, the steadily 
rising unfair labor practice case load proves that too 
many parties find it advantageous to defy the law. 


After extensive hearings, the Pucinski Subcommittee 
reported in 1961: . . . that a partial reason for the case 
load, and hence the delay in unfair labor practice cases, 
lies in the inadequate remedies of the Labor Relations 
Board. Labor Board Orders constitute in many situations 
no more than a slap on the wrist. They constitute, in 
the words of one witness, a license fee for union busting. 
The subcommittee recommends that the Labor Board 
reconsider the problem of remedies with an eye to taking 
the profit out of unfair labor practices.* 


The Hon. Frank W. McCullouch, Chairman, National 
Labor Relations Board, apparently recognized the need 
for extraordinary remedies in his address to the Federal 
Bar Association on February 15, 1968, which is reported 
at 67 LRR 184, in part as follows: 


‘‘Despite the fact that the National Labor Rela- 
tions Act is over 30 years old and that its basic 
provisions are well-known and understood, both the 
number and the percentage of employer-refusal-to- 


* Administration of the Labor-Management Relations Act by 
the NLRB, Report of the Committee on Education and Labor, 
U. S. House of Representatives, 1961. 
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bargain violations have grown at a disturbing rate. 
Ten years ago, in fiscal year 1958, 1039 Section 8 
(a) (5) charges were filed with the Board, constitut- 
ing 17.1 per cent of all charges filed against em- 
ployers. By fiscal 1967, the number of Section 8 (a) 
(5) charges had more than tripled, totaling some 
3819 charges, and rising to 34 per cent of all charges 
filed against employers. To make these figures more 
meaningful, I should add that, during this same 10- 
year period, the proportion of all unfair labor prac- 
tice charges found to have merit climbed from 20.7 
per cent in fiscal 1958 to 36.2 per cent in 1967. 


There may be no single reason for this steep rise 
in Section 8 (a) (5) cases during the last decade, 
but a number of objective observers believe that a 
major explanation is that the Board’s traditional 
remedies are not sufficiently effective to encourage 
voluntary compliance with this important part of our 


law. In recent years Committees of the Congress, the 
Courts, as well as labor law scholars, have expressed 
concern that the Board’s refusal-to-bargain remedies 
may be inadequate to achieve the purposes of the 
Act. 


In 1960 the Senate Advisory Panel on Labor-Man- 
agement Relations Law, headed by Archibald Cox 
took special note of the inadequacy of Section 8 (a) 
(5) remedies, emphasizing the harmful effects of 
delay upon the right of employees to enjoy collective 
bargaining. It observed that ‘A remedy granted more 
than 2 years after the event will bear little relation 
to the human situation which gave rise to the need 
for governmental intervention.’ In its study of the 
administration of the Labor Act in 1961, the Pucinski 
Subcommittee on Labor of the House of Representa- 
tives heard testimony which stressed similar con- 
sideration. 
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A recent decision of the Court of Appeals for the 
District of Columbia makes a telling comment on this 
problem: 

‘This Court is cognizant of the fact that the 
Board’s remedial measures have not proved ade- 
quate in coping with the recalcitrant employer 
determined to defeat the effective unionization of 
his plant by illegally opposing organizational and 
bargaining efforts every step of the way ..- 
When the unfair labor practices are committed in 
localities where hostility to the union movement 
may run deep, the determined employer who liti- 
gates charges often succeeds in ousting the union 
despite the Board’s repeated findings of Section 
8 (a) (5) violations . . . Yet if the Board can do 
no more than repeatedly order the Company to 
bargain in good faith, the workers’ rights to 
bargain may be nullified. The Board is em- 


powered to see that this does not happen.” 


The First Circuit in the recent Southbridge Sheet 
Metal Works case also observed that a distressing by- 
product of protracted Section 8 (a) (5) litigation is 
the postponement of statutory rights: 

The 8 (a) (1) pre-election conduct, . . . follow- 
ing all too conventional a pattern, was clearly a 
sufficient basis for the Board’s finding that re- 
spondent did not doubt the Union’s majority 
status in good faith. While we now finally sus- 
tain the Trial Examiner and the Board, the cynic 
may well observe that respondent’s tactics have 
successfully held off collective bargaining for at 
least three years.* 


3 Steelworkers v. NLRB, 66 LRRM 2761, 2765 (CA DC). 


4 NLEB v. Southbridge Sheet Metal Works, Inc., 380 F. 2d 
851, 856, 65 LRRM 2916 (CA 1). 
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Professor Phillip Ross of the University of Buffalo 
has made rich contributions to our understanding of 
the impact of Section 8 (a) (5) litigation. His study, 
completed in 1966, reached this unsettling conclusion: 

‘The major shortcoming of the NLEB lies in 
its failure to adopt adequate and realistic reme- 
dies in those cases where the employer has un- 
mistakably demonstrated a continuing intent to 
frustrate the Act.’ 

The ‘standard Board remedy’ Professor Ross suggests 
‘ordinarily consists of a restatement of the law and 
does not directly and realistically take cognizance of 
the consequences of a violation.’ Other students of 
the law share these views. 


The unwillingness of some employers to respect 
their statutory obligation—even when that obligation 
is clear and unambiguous—is a major part of our 
concern in re-evaluating the adequacy of bargaining 
remedies, but it is only one aspect of our concern.”’ 


The need for the imposition of the extraordinary reme- 
dies suggested herein is readily apparent when the previ- 
ous unfair labor practice litigation in Case No. 10-CA-6581 
is considered. Unless extraordinary remedies are imposed, 
the Company by frivolous motions and pleadings, can 
again delay any final result for one or more years, thus 
effectively reaping a harvest of three years of illegal 
misconduct. 


CONCLUSION. 


It is strongly and respectfully contended that the por- 
tions of the Board’s Order overruling the Union’s motion 
for the imposition of extraordinary remedies should be 
modified and each and every remedy suggested by the 
Union in its motion should be imposed as a part of any 
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final order in this case for the facts and reasons herein 
contained. 
ROBERT L. MITCHELL, 
1841 First National Bank Building, 
Atlanta, Georgia 30303, 
523-1983, 
HERBERT S. THATCHER, 
1009 Tower Building, 
Washington, D. C., 
Attorneys for Petitioner- 
Intervenor, Local 728. 
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UNITED STATES COURT OF APPEALS 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 21,969 


TrucCK DRIVERS & HELPERS LOCAL UNION No. 728, affiliated 
with INTERNATIONAL BROTHERHOOD OF TEAMSTERS, CHAUF- 
FEURS, WAREHOUSEMEN AND HELPERS OF AMERICA, 
Petitioner 


Vv. 
NATIONAL LABOR RELATIONS BoarD, Respondent 


No. 22,095 
GEORGIA HIGHWAY Express, INC., Petitioner 
Vv. 
NATIONAL LABOR RELATIONS BOARD, Respondent 


On Petitions To Review and on Cross-Application for Enforcement 
of an Order of the National Labor Relations Board 


BRIEF FOR THE NATIONAL LABOR RELATIONS BOARD 


STATEMENT OF ISSUES PRESENTED 

The issue in No. 21,969 is: 
Whether the Board erred in declining the Union’s request for extraor- 
dinary relief. : | 
The issue in No. 22,095 is: : 


Whether the Board erred in refusing to grant a hearing requested by' 


petitioner [employer] in the unfair labor practice case and hearings 
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requested by the petitioner in the representation case upon which the 


unfair labor practice case is based. 


In accordance with Rule 8(d) of the General Rules of this Court, the 
Board states that the background of the issues involved in the present case 
was previously before this Court in cases involving the same parties and 
under a similar caption, such cases being Nos. 21,082 and 21,272, decided 


by this Court on April 18, 1968. 


|COUNTERSTATEMENT OF THE CASE 

No. 21, 969 is before the Court on petition of the Union! to review 
the portion of an order of the National Labor Relations Board, issued on 
May 24, 1968, pursuant to Section 10(c) of the National Labor Relations 
Act (61 Stat. 136, 73 Stat. 519, 29 US.C., Sec. 151, et seq.), which 
denied in part the remedial measures the Union deemed appropriate. No. 
22,095 is before the Court upon petition of Georgia Highway Express, Inc. 
(the “Company”) to review and set aside that same order, and on applica- 
tion of the Board for enforcement thereof. By order of July 17, 1968, 
these proceedings were consolidated for all purposes. The Board’s Deci- 
sion and Order are reported at 171 NLRB No. 111 (A. 176-190).? This 
Court has jurisdiction under Section 10(e) and (f) of the Act. 


I. THE BOARD’S FINDINGS OF FACT 
The Board found that the Company violated Section 8(a)(5) and (1) 


of the Act by refusing to recognize and bargain with the Union which had 


I Truck Drivers Local Union No. 278, affiliated with the International Brother- 
hood of Teamsters, Chauffeurs, Warehousemen and Helpers of America. 


2“~ ” refers to the portion of the record reproduced as the appendix; references 
preceding a semicolon are to the Board’s findings, those following to the supporting 
evidence. 
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been duly elected and certified as the bargaining representative of an | 
appropriate unit of the Company’s employees. The facts underlying the | 


Board’s finding are summarized below. 


A. The representation and first unfair labor 
practice proceedings 


The Company is a Georgia corporation engaged as a common carrier 
: by motor vehicle in the interstate transportation of freight (A. 185). On 
the evening of April 12 and the morning of April 13, 1966, some 116 
employees working at the Company’s Atlanta, Georgia, terminal engaged 
in a strike, protesting various conditions of employment (A. 179, 181- 
182; 86-87, 10). At noon on April 13, “[mJost of these employees. 
unconditionally asked for reinstatement,” which was refused them by the | 
Company (A. 181-182; 10, 88-89). | 


This incident affected two subsequent Board proceedings. On April | 
20, 1966, the Union filed a petition for an election, seeking to represent _ 
the Company’s city drivers and various other employees (A. 178-179). A | 
hearing was held and on June 10, 1966, the Regional Director issued a 
direction of election. The Regional Director accepted the agreement of | 
the parties as to the unit appropriate for collective bargaining, but further | 


found that approximately 42 individuals who participated in the April 12 | 


and 13 work stoppage were ineligible to vote in the election as strikers, 
because they were permanently laid off employees who did not have a | 
reasonable expectancy of reemployment in the near future (A. 179; 


14-16). 


On June 17, 1966, the Union filed a request for review of the 
Regional Director’s decision, contending that the employees were “eco- 


nomic strikers on layoff with a reasonable expectancy of recall’’ in the 
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near future, and therefore should be allowed to vote in the election 
(A. 179; 17-28, 18). On June 28, 1966, the Board, pending consideration 
of this request for review, empowered the Regional Director to conduct 
the election and to allow the individuals who participated in the work 
stoppage to vote under challenge (A. 179; 35). The election was held on 

June 29, 1966, with 122 ballots cast for the Union, 163 against, and 67 


ballots challenged, a number sufficient to affect the outcome (A. 180; 37). 


In the meantime, on June 13, 1966, the Union had lodged the first 
of several unfair labor practice charges against the Company protesting the 
discriminatory treatment of 57 employees who participated in the strike 
(A. 180, 182; 85). On August 26, 1966, the Board advised the parties 


that since the Union’s request for review of the Regional Director’s deci- 


sion concerned the eligibility of individuals engaged in a work stoppage 
which might also be involved in the challenges to certain ballots, and in 
view of the unfair labor practice charges relating to such individuals, it 
would make no further decision in the representation case until the 
Regional Director investigated the challenges to the ballots, the objections 
to the election, and the unfair labor practice charges, and took appropriate 
action (A. 180; 53). Thereafter, on September 30, 1966, the Regional 
Director issued a Supplemental Decision in which, inter alia, he overruled 
the Union’s objections to the election but deferred resolving the issue of 
the voting eligibility of 57 named strikers until disposition of the unfair 
labor practice charges, which alleged that those individuals had been dis- 
criminated against by the Company (A. 181; 39-45, 69-77, 70, 74-75, 
infra, pp. 17-18). 


A complaint in the unfair labor practice case issued on October 5, 


1966, and a hearing ensued before a Trial Examiner (A. 85). On June 19, 
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1967, the Board issued its decision in that case, finding that the employees | 
participating in the April work stoppage were economic strikers who had | 
unconditionally offered to return to work at noon April 13 and who had 
not been permanently replaced. The Board further held that the Company | 
violated Section 8(a)(1) of the Act by failing to reinstate the strikers 
promptly and ordered, along with other relief, their reinstatement (A. 181- | 


182; 105-106, 85-102).7 


On October 12, 1967, the Regional Director issued his second supple- | 


mental decision, in which, noting the Board’s decision in the companion 
unfair labor practice case, he ruled that the 57 individuals were eligible 
voters and orderec that their ballots be counted. He deferred tuling on | 
the remaining challenged ballots, since the counting of the 57 ballots in | 


question might be determinative of the election (A. 182; 118-120, 119). 


On October 23, 1967, the Company filed a request for review of the 
Regional Director’s second supplemental decision, arguing in part that in 
the unfair labor practice case no evidence was presented which would 
show that the strikers had a reasonable expectancy of reemployment, and 
that the Regional Director’s original decision of June 10, 1966, was erro- 
neous (A. 182-183; 120-128, 124). On October 31, 1967, the Board 
denied the request for review (A. 183; 133). 


3The Board’s order, reported at 165 NLRB No. 80, was enforced in Truck 
Drivers & Helpers Local No. 728, IBT v. N.LR.B.; Georgia Highway Express, Inc. v. 
N.L.R.B., __ App. D.C. __, __ F.2d ___ (C.A. D.C., April 18, 1968), 69 LRRM 
2623, cert. denied, November 12, 1968, 37 U.S. Law Week 3175 (A. 9-12). 
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B. The instant unfair labor practice proceeding 

The 57 challenged ballots were opened and counted; the revised tally 
showed that 178 ballots were cast for the Union, and 164 against (A. 183 
n. 5; 139-140).4 On November 9, 1967, the Regional Director certified 
the Union as’ the exclusive bargaining representative of the employees in 
the appropriate unit (A. 183, 186; 141-142). The Company, however, on 
November 20, 1967, formally declined the Union’s request for recognition 
and bargaining (A. 177, 186; 153, 154-156). Acting upon a charge filed 
by the Union, the Board’s General Counsel issued a complaint alleging that 
such refusal violated Section 8(a)(5) and (1) of the Act (A. 176; 143-147). 
The Company’s answer admitted the refusal to bargain, but asserted that 
such refusal was lawful because the Union’s certification was invalid since 
there was no'showing in the prior unfair labor practice proceeding “that 
the persons named on the charges were or ever had been employees” of 
the Company (A. 177, 186-187; 147-156, 150). 


The General Counsel thereupon moved for summary judgment on the 
grounds that' the only issues raised in defense had already been fully liti- 
gated and determined, adversely to the Company, in the earlier unfair 
labor practice proceeding (A. 177; 157-160, 159). The Board subse- 
quently, on' February 15, 1968, issued an order transferring the pro- 
ceeding to the Board, with a notice to show cause why the General Coun- 
sel’s motion should not be granted (A. 178; 160-161). The Company 
filed a response on February 29, 1968, requesting the Board to deny the 


motion, or in the alternative, to grant a hearing to permit the Company to 


4The remaining challenged ballots were insufficient in number to affect the 
results of the election (183 n. 5). The Board’s opinion inadvertently states that the 
“revised tally of ballots” shows there were “306 eligible voters” (ibid.). The revised 
total of valid ballots cast for and against the Union should, of course, be 342. 
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present evidence in support of its answer (A. 178, 183; 172-176). The 
Company argued, in part, that no evidence was ever “taken by the 
Regional Director to ascertain whether or not the 57 challenged ballots 
. . . were ever employees of the [Company],” and that there was no deci- | 
sion, as reflected in footnote 14 of the Board’s decision in the unfair labor! 
practice case,” that any “of the 57 persons represented by the challenged 


ballots were employees of the [Company] within the meaning of the Act 


either at the time of the casting of said ballots or thereafter... .” (A. 

178, 183; 173, 174). The Company further contended that it had been | 
denied a hearing to present evidence that “the 57 challenged ballots did | 
not represent employees of the [Company] within the meaning of the : 


Act” (A. 183; 174-175). 


Il. THE BOARD’S CONCLUSION AND ORDER 

The Board concluded that there were no material factual issues in the | 
instant case, that the Company was merely attempting to relitigate the | 
identical matters which the Board and the Court had resolved in the 
earlier case and that the Company did not offer to adduce any newly dis- | 


covered or previously unavailable evidence, nor allege any special circum- 


stances which would require the Board to reexamine its court-enforced 


decision in the earlier unfair labor practice proceeding or the underlying 
representation proceeding (A. 184). 
Accordingly, the Board found that the Union was duly certified as | 


the collective-bargaining representative of the Company’s employees in the 


SFootnote 14 stated that questions concerning who among the employees 
ordered reinstated by the Board “is entitled to backpay, and when it shall commence 
and be tolled in any instance, are matters for determination in the compliance stages 
of this case” (A. 98 n. 14). 
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appropriate unit described in the Board’s certification (A. 185-186, 188). 
The Board further found the Company’s admitted refusal to bargain viola- 
tive of Section 8(a)(5) and (1) of the Act, and ordered the Company to 
bargain with the Union upon request and to post an appropriate notice 


(A. 186-187, 188, 189-190).° 


ARGUMENT 


1. THE BOARD PROPERLY FOUND THAT THE COMPANY VIO- 
LATED SECTION 8(a)(5) AND (1) OF THE ACT BY REFUSING 
TO BARGAIN WITH THE CERTIFIED REPRESENTATIVE OF 
ITS EMPLOYEES 


It is undisputed that on and after November 20, 1967, the Company 
refused to bargain with the Union, even though the Union had been certi- 
fied by the Board as the employees’ statutory bargaining representative on 
November 9, 1967. If the Union was properly certified by the Board, the 
Company’s conduct violated Section 8(a)(5) and (1) of the Act. The 
Company challenges the certification on the grounds that the Board erred 
in granting the ‘General Counsel’s motion for summary judgment, and in 
denying the Company’s request for a hearing. We show below that these 


contentions are without merit. 


The Board deemed it “inappropriate in this case to depart from [its] existing 
policy with respect to remedial orders in cases involving violations of Section 8(a)(5)” 
(R. 187, n. 8). It therefore denied the Union’s motion which requested the following 
“extraordinary remedies”; (1) that the Company be ordered to pay the attorney’s fees 
and expenses of litigation of the General Counsel and the charging party; (2) that the 
Company be required to mail a copy of the cease and desist order to each employee of 
the Company at every job location, post the order at each job location, and read the 
same during working hours to all of its employees at each job location; (3) that any 
contract entered’ into subsequent to the instant order containing wage increases or 
other benefits be made retroactive to November 20, 1967, the date of the original 
refusal to bargain (A. 187 n. 8; 161-172). 
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In the earlier unfair labor practice proceeding, affirmed by this Court, 
see note 3, supra, the Board determined that the Company “by refusing | 
to reinstate strikers promptly after their applications, interfered with, 
restrained and coerced them in the exercise of their Section 7 rights, 
thereby violating Section 8(a)(1)” and ordered the Company to offer “to 
unreinstated employees immediate and full reinstatement to their former 
or substantially equivalent positions, without prejudice, to their seniority 
or other rights or privileges”” (A. 97, 100). It was thus established in 
that proceeding that as of April 13, 1966, the strikers were “employees” 
of the Company, with a special claim on their jobs arising both from the 
protected nature of their conduct and the Company’s unlawful action. 
Even if that proceeding and this one were entirely separate, under the | 
principle of collateral estoppel “matters which were actually litigated and 
determined in the first proceeding cannot be relitigated. Once a party has » 
fought a matter in litigation with the other party, he cannot renew that | 
duel.” Commissioner v. Sunnen, 333 US. 591, 598 (1948). This prin- | 
ciple was properly applied here, since a contrary finding would put “in 
jeopardy” the Board’s previous finding with respect to the status of these 
employees. F.P.C. v. Amerada Petroleum Corp., 379 U.S. 687, 690 | 
(1965). Accord: N.L.R.B. v. Deaton Truck Line, Inc., 389 F.2d 163, 168 


(C.A. 5, 1968). Moreover, these two proceedings were not entirely sepa- 


rate, since the Company was on notice in the representation proceeding _ 


7In footnote 14, the Board recognized that “backpay for some employees will 
commence at noon on April 13, 1966” while for others it “may commence as of later | 
dates.” (Supra, n. 5) This finding is a recognition of the evidence that the Com- 
pany’s rerouting freight as a strike countermeasure may have reduced the actual work | 
available to employees at the time they applied for reinstatement. Although such a | 
temporary decline in work may affect backpay, it does not affect employee status. 
N.L.R.B. v. Fleetwood Trailer Co., Inc., 389 U.S. 375, 380-381 (1967). 


10 


that the determination of employee status reached in the earlier unfair 
labor practice case would be applied here (supra, p. 4). Cf. Amalgamated 
Clothing Workers (Sagamore Shirt Co.) v. N.L.R.B., 124 App. DC. 365, 
369-372, 365 F.2d 898, 902-905 (1966); N.L.R.B. v. Tennessee Packers, 
Inc., 379 F.2d 172, 179-180 (C.A. 6, 1967), cert. denied, 389 U.S. 958, 


and cases there cited. 


The Company argues, however, that the earlier determination should 
not be applied here because it was “not based on evidence, but rather a 
lack of evidence. ...” This contention misconceives the issues in the 
earlier unfair labor practice case. The finding of employee status was 
based on evidence that the employees engaged in a lawful strike and made 
an unconditional request for reinstatement. After this showing, “unless 
the employer who refuses to reinstate strikers can show that his action 
was due to ‘legitimate and substantial business justifications,’ he is guilty 
of an unfair labor practice,” and the “burden of proving justification is on 
the employer.” N.L.R.B. v. Fleetwood Trailer Co., 389 US. 375, 378 
(1967). Thus,'employee status was established by evidence, and the “lack 


of evidence” concerned the Company’s efforts to refute it. 


Next, the Company contends that even if the issue of employee 
status was determined earlier, in a formal proceeding before a trial exam- 
iner, fully qualified under the Administrative Procedure Act, it neverthe- 
less should be redetermined under the nonadversary ‘investigative proce- 
dures allowed in the representation hearings specially exempted from that 


statute. See 5 U.S.C. 554. The basis for this novel assertion is the Taft- 


Hartley amendment to Section 9(c) of the Act, which replaced a provision 


allowing the Board to conduct representation hearings “either in conjunc- 


tion with a proceeding under Section 10 or otherwise” with a provision 


1] 


that representation hearings “may be conducted by an officer or employee 
of the regional office. .. .” (Emphasis supplied.) The Company asserts 
that Congress made this amendment “to withdraw the right of the Board 
to hold representation hearings in connection with unfair labor practice 
hearings” and hence the Board’s action here “directly violates the congres- 


sional intent and the statute.” 


The Company’s view of the purpose of this amendment is erroneous. 


however, for the change actually reflects a more pervasive amendment— 
namely, the addition of Section 3(d), which gives the General Counsel 
“final authority, on behalf of the Board, in respect of the investigation of 
charges and issuance of complaints under Section 10... .” Thus, the 
amendment to Section 9, on which the Company relies, merely reflects 
the fact that while the Board kept its authority initially to entertain repré 
sentation petitions, it no longer had authority initially to consider unfair | 


labor practice charges, and the old language was no longer appropriate. | 


Shortly after the Taft-Hartley amendments became effective, the 
Board determined that because of this change—that is, the addition of 
Section 3(d)—it was without power “‘to make its own determination from 
the facts presented in a representation case record, as to whether a strike 
was an unfair labor practice strike . . . [even] in order to dispose of chal- 
lenges as part of its responsibility under Section 9(c).” Times Square 
Stores Corp., 79 NLRB 361,.365 (1948). See also, Lawrence T; ypographi- 
cal Union v. McCulloch, 121 App. D.C. 269, 272, 349 F.2d 704, 707 
(1965). In accordance with the policy underlying the Times Square deci, 
sion, the Board generally will ignore allegations of unfair labor practices 
when made in a representation context, unless they are made the subject 


of unfair labor practice charges. If a charge is filed, the Board will accept 
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as determinative in the representation case the General Counsel’s adminis- 
trative determination that the allegation is unfounded and that the charge 
should be dismissed. If a relevant unfair labor practice charge becomes 
the subject of a complaint, the Board will suspend the representation pro- 
ceeding, if necessary, while the General Counsel tries the unfair labor 
practice case. As the Board noted in Times Square, supra, to hold other- 
wise “would not be consistent with the Congressional intent to endow the 
General Counsel with final authority over the issuance and prosecution of 
complaints under Section 10” and in addition would “create the undesir- 
able situation of the Board’s acting in practice as a forum for considering 
the content of charges which the General Counsel, for reasons satisfactory 
to himself, has thought it proper to dismiss.” 

Of course, the procedure outlined in Times Square is precisely that 


followed here. Thus, when the Regional Director made his original deter- 


mination as to the status of some of the strikers, his decision was based 


entirely on considerations relevant solely to representation matters under 


Section 9(c), and when an unfair labor practice was charged, he awaited 
and accepted the determination of that charge in an appropriate proceed- 
ing. As the Company notes, this action had “the effect of negating the 
hearing and [the Regional Director’s] earlier decision in the representation 
proceeding,” but this effect is a necessary corollary of the division of 
authority created by Congress. 

Finally, the Company argues that all the representation issues were 
not resolved in the prior unfair labor practice case. The Company appar- 
ently means that the 57 strikers could have lost employee status between 
April 13, 1966, (the date they requested reinstatement) and June 29, 


1966 (the date of the election) and that this question was not resolved in 
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the representation proceeding. The contention is valid as far as it goes, 
but the Company did not offer any relevant proof on this subject. Under 
Section 2(3) of the Act, the term “employee” includes “any individual | 
whose work has ceased as a consequence of, or in connection with, any | 
current labor dispute or because of any unfair labor practice, and who has | 
not obtained any other regular and substantially equivalent employment.” 
See Fleetwood, supra, 389 U.S. at 378. Thus, unless the strikers had — 
“obtained other regular and substantially equivalent employment’’—or lost | 
that status for some other affirmative reason during those six weeks—their | 
judicially determined status as employees would not be affected. The | 
Company apparently recognizes this burden and repeatedly asserts that 
before the ballots were opened and counted and again in the instant unfair | 
labor practice proceeding it “offered to present additional evidence regard- | 
ing the status of persons whose ballots were challenged.” As noted above, | 
however, the scope of relevant and material evidence was rather narrow, 

and when such proof would have been appropriate, it was not offered. 
Rather, the Company made only the contention discussed above—that all 


the previous evidence would have to be taken again in a representation 


hearing. Accordingly, if the Company had additional evidence on which | 


the eligibility of these employees could be challenged anew before their 
ballots were opened, the Company waived that contention by failing to | 
take timely action. N.L.R.B. v. A. J. Tower Co., 329 U.S. 324, 329-330 
(1946). See also, N.L.R.B. v. Air Control Products, Inc., 335 F.2d 245, 

251-252 (C.A. 5, 1964). 


In the instant unfair labor practice proceeding, the Company offered 
no additional evidence aside from its contention that the underlying repre- 


sentation case—as well as the prior unfair labor practice case—should be , 
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relitigated. Since as we show above, none of those issues could be appro- 


priately litigated at that time, the Board properly granted the General 
Counsel’s motion for summary enforcement. Neuhoff Bros., Packers, Inc. 

v. N.L.R.B., 362 F.2d 611, 612 (C.A. 5, 1966), cert. denied, 386 U.S. 
956; Macomb Pottery Co. v. N.L.R.B., 376 F.2d 450, 452 (C.A. 7, 1967); 
N.L.R.B. v. Tennessee Packers, Inc., 379 F.2d 172, 179-180 (C.A. 6, 
1967). For here, as in Macomb Pottery, supra, “the company argues with 
the regional director’s reasoning and his legal conclusions. It did not 

suggest that it!could produce evidence to establish [relevant facts].”” 376 

F.2d at 453. 


II. THE BOARD’S ORDER WAS PROPER 

The Union argues that the Board erred in failing to require that the 
Company pay attorneys’ fees and expenses of litigation, that the Company 
mail notices to each of its employees at every job location, and post and 
read the notices at every job location, and that the benefits of any 
contract entered into subsequent to the instant order be made retroactive 
to the date of the original refusal to bargain. The Supreme Court, how- 
ever, has repeatedly emphasized that Section 10(c) of the Act confers a 
broad discretionary power upon the Board to fashion appropriate reme- 
dies. See Fibreboard Paper Products v. N.L.R.B., 379 U.S. 203, 215-216 
(1964); N.L.R.B. v. Seven-Up Bottling Co., 344 U.S. 344 (1953); Phelps 
Dodge Corp. 'v. N.L.R.B., 313 U.S. 177, 194 (1941); Virginia Electric 
Power Co. v. N.L.R.B., 319 U.S. 533, 540 (1943). 


As the Board noted, it entered its traditional order respecting viola- 
tions of Section 8(a)(5) of the Act (supra, p. 8). Moreover, in the past, 


the Board has confined a mailing requirement, or other means of advising 
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employees of the commission of unfair labor practices, to special circum- 
stances—for example, a massive unlawful employer antiunion campaign. 
See, e.g., J. P. Stevens & Co., Inc. (I) v. N.L.R.B., 380 F.2d 292 (C.A. 2, 
(1967), cert. denied, 389 U.S. 1005; J. P. Stevens & Co. (I) v. N.L.R.B., 
388 F.2d 896 (C.A. 2, 1967), cert. denied, 37 U.S. Law Week 3134. No 
such egregious conduct on the part of the Company or other special cir- : 
cumstances have been demonstrated to justify an award of attorneys’ fees 
and expenses of litigation, Boyle’s Famous Corned Beef Co., 168 NLRB 

No. 46 (1967), 67 LRRM 1030, enf. den. on other grounds, sub nom., 
Boyle’s Famous Corned Beef Co. v. N.L.R.B., 400 F.2d 154 (C.A. 8, 1968), | 
or the requirement that benefits on any contract arrived at between the | 
parties be made retroactive to the date of the refusal to bargain. Waycross | 
Sportswear, Inc., 170 NLRB No. 139 (1968), 68 LRRM 1107, 1108. Thus, : 
the statement of this Court in Amalgamated Clothing Workers (Hamburg 
Shirt Corp.) v. N.L.R.B., 125 App. D.C. 275, 281, 371 F.2d 740, 746 


(1966), is clearly in point: “The Board’s power to fashion remedies places | 


a premium upon agency expertise and experience, and the broad discretion | 


involved is for the agency and not the court to exercise. We cannot insist 
that the traditional relief provided here will be so ineffective to enforce 


the policies of the Act as to be insufficient as a matter of law.” 
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CONCLUSION 


For the ‘reasons stated, it is respectfully submitted that the Com- 


pany’s petition for review in Case No. 22,095 and the Union’s petition for 


review in Case No. 21,969, should be denied, and that a judgment should 


issue enforcing the Board’s order in full. 


ARNOLD ORDMAN, 
General Counsel, 


DOMINICK L. MANOLI, 
Associate General Counsel, 

MARCEL MALLET-PREVOST, 
Assistant General Counsel, 


ELLIOTT MOORE, 
JEROME WEINSTEIN, 

Attorneys, 
National Labor Relations Board. 


January 1969. 
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APPENDIX 


(The following portion of the Regional Director’s supple- 
mental decision was omitted by the printer from the printed 
Appendix (A. 73)). 
coupled with the absence of any evidence that the exercise of such discre- 
tion has been prejudicial to interest of the complaining party, which is the 
situation here, compels the finding that Objection 4 is without merit. 


OBJECTION 5: By these and other acts and conduct this employer 
had illegally interfered with, restrained and coerced 
its employees in the exercise of their right to make 
a free choice for or against certification of your 
petitioner as collective bargaining agent. 


These allegations raise no specific issue and is merely summary in nature. 


Therefore, Objection 5 is also without merit. 


FINDINGS AND CONCLUSIONS 


For the reasons set forth, supra, the undersigned finds that: 


(1) Leamon Hoods, Jr., was not an eligible voter and the 
challenge to his ballot is hereby sustained. 


(2) The issue of eligibility of the individuals listed in 
Appendix A may not be resolved until disposition of 
the unfair labor practices alleged in Case No. 10-CA- 
6581. Therefore, no determination of their eligibility 
will be made pending such disposition. 


The determination of eligibility of the individuals 
listed in Appendix A may be determinative of the 
results of the election. Therefore, determination of 
the eligibility of C. T. Bridewell, Ervin Chastain, David 
Dameron, T. L. Fincher, Edward E. Lacey, A. R. 
Slater, Wayne H. Coker, Tony Kite and Gary Knight 
will be deferred. 
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(4) The objections are without merit and are hereby 
overruled. 


Dated, Atlanta, Georgia, this the 30th day of September, 1966. 


/s/ Walter C. Phillips, Regional Director 
National Labor Relations Board 
528 Peachtree-Seventh Building 
50 Seventh Street, N.E. 
Atlanta, Georgia 30323 
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IN THE 


United States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 21,969 


TRUCK DRIVERS & HELPERS LOCAL No. 728, AFFILI- 


ATED WITH THE INTERNATIONAL BROTHERHOOD 
OF TEAMSTERS, CHAUFFEURS, WAREHOUSEMEN 
AND HELPERS OF AMERICA, 

Petitioner, 
vs. 
NATIONAL LABOR RELATIONS BOARD, 


Respondent, 
AND 


GEORGIA HIGHWAY EXPRESS, INC., 
I 


intervenor. 


No. 22,095 
GEORGIA HIGHWAY EXPRESS, INC., 


vs. 


NATIONAL LABOR RELATIONS BOARD, 


Respondent, 
AND 
TRUCK DRIVERS & HELPERS LOCAL No. 728, 
Intervenor. 


On Petrrion TO REVIEW AN ORDER OF THE NATIONAL LABOR 
RELATIONS Boarp. 


BRIEF FOR PETITIONER-INTERVENOR, 
GEORGIA HIGHWAY EXPRESS, INC. 
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STATEMENT OF THE QUESTIONS PRESENTED 


A. In Case No. 22,095 the Company contends that 
there are three issues, and they are as follows: 

1. Whether the Board erred in refusing to grant hear- 
ings requested by Company in the representation case 
upon which the unfair labor practice case was based. 


2. Was the certification of the bargaining agent, with 
whom the Company has been ordered to bargain, based 
upon a designation of a legal, appropriate bargaining unit? 


3. Whether the Board erred in granting the General 
Counsel’s Motion for Summary Judgment in the unfair 
labor practice case. 

B. In Case No. 21,969 the issue is whether the Board 
erred in declining the Union’s request for extraordinary 
relief. 


In compliance with Rule 8(d) of the Court, the Com- 
pany shows that the background of the issues involved in 
the present matter was previously before this Court in 
Georgia Highway Express, Inc. v. N.LRB., 

, Case No. 21,272 and Truck Driv- 
ers and Helpers Local No. 728 v. N.L.R.B., .......- App. D.C. 
eee mee LG Case No. 21,082 decided on April 
18, 1968. 


STATEMENT OF THE CASE 


A. Nature of the Case 


On May 24, 1968, the National Labor Relations Board 
issued a decision and order in which it was held that 
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Georgia Highway Express, Inc. had violated Section 8 
(a) (5) and (1) of the Labor Management Relations Act, 
1947: as amended. 171 NLRB No. 111 (A.* pp. 176-190). 


This decision and order also denied Truck Drivers 
and Helpers Local Union No. 728’s request for certain 
extraordinary relief. The Union petitioned this Court for 
review of the decision and order under Section 10(£) of 
the Act. The Company petitioned the United States Court 
of Appeals for the Fifth Circuit for a review of the de- 
cision and order under Section 10(f) of the Act. The 
Company’s petition for review was transferred to this Court 
as Case No. 22,095. The Company has intervened in No. 
21,969 and the Union has intervened in No. 22,095. The 
Board has moved for enforcement of its Order in No. 22,095. 
This Court has by previous orders asserted jurisdiction in 
both No. 21,969 and No. 22,095. 


B. Statement of the Facts. 

The Company is a common carrier of freight by motor 
truck. It maintains a motor freight terminal at Atlanta, 
Georgia (A. p. 99). 

On April 12, 1966, approximately 45 of its dock em- 
ployees at its Atlanta terminal walked off their jobs and 


1. In accordance with Rule 28(d) of Rules of Appellate 
Procedure 43 FRD 61, Georgia Highway Express, Inc., will be 
hereinafter referred to as “Company”; Truck Drivers and Helpers 
Local Union No. 728 as “Union”; and National Labor Relations 
Board as “Board”. 

2. 61 Stat. 136, 29 U.S.C., Sec. 151 et seq. 

3. Hereinafter referred to as the “Act”. 

4. “A.” refers to Appendix of the parties filed herein. 
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another 49 dock employees failed to report for work on 
April 13, 1966 (A. pp. 15-16, 218-219). Pickets were placed 
at certain entrances to the Company’s terminal. At noon 
on April 13, 1966, the picket line was abandoned and ap- 
proximately ninety (90) employees appeared in a group at 
the Company’s terminal and through a spokesman requested 
that they be reinstated to their former jobs (A. pp. 15, 270). 
The Company did not reinstate such employees at their 
request because it had hired a number of permanent replace- 
ments and for the further reason that it had rerouted some 
freight which normally was handled at its Atlanta terminal, 
causing its requirement for labor on its dock to be unknown 
at the time of the request (A. p. 285). 


On the afternoon of April 13, the Company received 


a request from the Union that the Company recognize it 
as the bargaining agent for its dock employees and pickup 
and delivery drivers at the Atlanta terminal. The Com- 
pany declined this request. 


On April 20, 1966, the Union filed a representation 
petition with the Regional Director of the Board for the 
Tenth Region (A. p. 361). Between April 16 and May 10 
approximately forty-five former strikers were offered and 
accepted their former jobs (A. p. 100). On May 10, 1966, 
a hearing was held before a Hearing Officer for the Board 
on said petition, at which time all parties were present and 
had full opportunity to be heard and present evidence (A. 
pp. 191-360). At said hearing the Union raised the question 
as to whether the former strikers who had not been rein- 
stated would be entitled to vote at any election held by the 
Board (A. pp. 209-210). Both the Company and the Union 
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were heard fully on this point (A. pp. 191-360). On June 
10, 1966, the Regional Director issued his Decision and Di- 
rection of Election setting out the appropriate unit and 
finding that the former strikers who had not been reinstated 
were not entitled to vote (A. pp. 14-16). The Union re- 
quested the Board to review the Decision and Direction of 
Election (A. pp. 17-28). Pending consideration of the 
Request for Review the Board empowered the Regional 
Director to conduct an election (A. p. 35). 


On June 13, 1966, the Union filed unfair labor prac- 
tice charges against the Company alleging violation of 
Section 8(a)(1) and 8(a)(3) of the Act in regards to 
tenure of employment of some fifty-eight named persons, 
said charge being designated Case No. 10-CA-6581. 


Thereafter, on June 29, 1966, an election was held at 
the Company’s Atlanta terminal in which there were 122 
votes cast for the Union, 163 votes cast against the Union 
and 67 votes were challenged (A. p. 37). The Union filed 
objection to the conduct of the election (A. pp. 39-47). On 
September 21, 1966, the Union amended the charge in Case 
No. 10-CA-6581 to conform the names listed in the charge 
to the challenged ballots. Without hearing, the Regional 
Director on September 30, 1966, issued a Supplemental Deci- 
sion in the representation case holding the Objections to be 
without merit but finding that fifty-seven of the challenged 
ballots were persons who participated in the work stoppage 
on April 12 and 13 (A. pp. 69-77). The Regional Director 
made no decision on the fifty-seven challenged ballots, de- 
ferring decision until there was a disposition of Case No. 
10-CA-6581 (A. pp. 69-77). 
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A hearing was held before a Trial Examiner of the 
Board in Case No. 10-CA-6581 beginning on November 
28, 1966. Thereafter, the Trial Examiner issued his De- 
cision and Recommended Order on March 16, 1967. In 
that Decision the Trial Examiner held that the Company 
did not meet its burden of proving that the former strik- 


ers had been permanently replaced or that the Company 
had no need for them. The Board substantially adopted 
the Trial Examiner’s Decision in Georgia Highway Ex- 
press, Inc., 165 NLRB No. 80. This Court affirmed and 
granted enforcement of the Decision of the Board. Georgia 
Highway Express, Inc. v. N.L.R.B., ...----- App. D.C. ........ fs 

, Case No. 21,272 and Truck Drivers and 
Helpers Local No. 728 v. N.L.R.B., -.....-. App. D.C. -.....-5 

, Case No. 21,082 on April 18, 1968. Peti- 
tion for Certiorari in No, 21,272 filed by the Company is 
now pending in the United States Supreme Court. With- 
out hearing and relying entirely upon the Decision of the 
Board in Georgia Highway Express, Inc., 165 NLRB No. 
80, the Regional Director, on October 12, 1967, declared 
that fifty-seven challenged ballots represented eligible 
voters and ordered that these ballots be opened and 
counted (A. pp. 118-119). The Company filed a request 
for review and requests for hearing in connection with the 
decision of October 12, all of which were denied (A. pp. 
120-139, 141). On November 3, 1967, the fifty-seven chal- 
lenged ballots were opened and counted, showing fifty-six 
votes for the Union (A. pp. 139-140). Thereafter, on No- 
vember 9, the Union was certified as the representative of 
the employees of the Company (A. p. 142). On November 
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10, 1967, the Union made a request of the Company to bar- 
gain regarding such employees which was denied by the 
Company on the grounds that the certification was illegal 
and contrary to law (A. pp. 154-155, 172-176). On Novem- 
ber 21, 1967, the Union filed a charge with the Regional 
Director alleging a violation of Section 8(a) (1) and 8(a) 
(5) by the Company because of its refusal to bargain (A. 
p. 143). A complaint was issued by the Regional Director 
in Case No. 10-CA-7158 (A. pp. 144-147). Upon answer 
by the Company the General Counsel filed a Motion for 
Summary Judgment (A. pp. 157-160). After response by 
the Company the case was transferred to the Board and the 
Motion for Summary Judgment was granted by the Board 
on May 24, 1968, in 171 NLRB No. 111 (A. pp. 176-190). 
The decision and order of the Board were that the Company 


had refused to bargain with the Union in violation of Sec- 
tion 8(a) (5) and (1) of the Act. The Company immediately 
filed a Request for Review with the United States Court 
of Appeals for the Fifth Circuit: which Request for Review 
was transferred to this Court. It is to this decision and 
order of the Board that the Company now appeals. 


8 


STATUTES RELIED UPON 


A. Section 9(c) of the Labor Management Relations 
Act, 1947, as amended, 61 Stat. 136; 29 U.S.C. 151, 159 
provides in part as follows: 


“(¢)(1) Wherever a petition shall have been filed, 
in accordance with such regulations as may be pre- 
scribed by the Board— 


“(A) by an employee or group of employees or 
any individual or labor organization acting in their 
behalf alleging that a substantial number of employees 
(i) wish to be represented for collective bargaining 
and that their employer declines to recognize their 
representative as the representative defined in sec- 
tion 9(a), or (ii) assert that the individual or labor 
organization, which has been certified or is being cur- 


rently recognized by their employer as the bargain- 
ing representative, is no longer a representative as 
defined in section 9(a); or 


“(B) by an employer, alleging that one or more 
individuals or labor organizations have presented to 
him a claim to be recognized as the representative 
defined in section 9(a); 


the Board shall investigate such petition and if it has 
reasonable cause to believe that a question of repre- 
sentation affecting commerce exists shall provide for 
an appropriate hearing upon due notice. Such hear- 
ing may be conducted by an officer or employee of 
the regional office, who shall not make any recom- 
mendations with respect thereto. If the Board finds 
upon the record of such hearing that such a question 
of representation exists, it shall direct an election by 
secret ballot and shall certify the results thereof.” 
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B. Section 9(c) of the National Labor Relations Act 
of July 5, 1935, 49 Stat. 449 formerly provided: 


“(c) Whenever a question affecting commerce arises 
concerning the representation of employees, the Board 
may investigate such controversy and certify to the 
parties, in writing, the name or names of the repre- 
sentatives that have been designated or selected. In 
any such investigation, the Board shall provide for 
an appropriate hearing upon due notice, either in con- 
junction with a proceeding under section 10 or other- 
wise, and may take a secret ballot of employees, or 
utilize any other suitable method to ascertain such 
representatives.” 


C. Section 10(b) of the Labor Management Relations 
Act, 1947, as amended, 61 Stat. 136; 29 U.S.C. 151, 160 pro- 
vides in part as follows: 


“(b) Whenever it is charged that any person has 
engaged in or is engaging in any such unfair labor 
practice, the Board, or any agent or agency desig- 
nated by the Board for such purposes, shall have power 
to issue and cause to be served upon such person a 
complaint stating the charges in that respect, and 
containing a notice of hearing before the Board or a 
member thereof, or before a designated agent or 
agency, at a place therein fixed, not less than five 
days after the serving of said complaint; . . . The per- 
son so complained of shall have the right to file an 
answer to the original or amended complaint and to 
appear in person or otherwise and give testimony at 
the place and time fixed in the complaint. In the 
discretion of the member, agent, or agency conduct- 
ing the hearing or the Board, any other person may 
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be allowed to intervene in the said proceeding and to 
present testimony. Any such proceeding shall, so 
far as practicable, be conducted in accordance with 
the rules of evidence applicable in the district courts 
of the United States under the rules of civil procedure 
for the district courts of the United States, adopted 
by the Supreme Court of the United States pursuant 
to the Act of June 19, 1934.” ... 


ARGUMENT 


A. The Certification Is legal. 


The finding of the Board that the Company violated 
Sections 8(a) (5) and (1) of the Act is founded upon the 
certification by the Regional Director of the Tenth Re- 
gion on November 9, 1967, in Case No. 10-RC-6679. That 
certification was issued as a result of the Regional Di- 
rector’s decision of October 12, 1967, to count some fifty- 
seven challenged ballots. The Regional Director held that 
these challenged ballots represented eligible votes with- 
out investigation, by relying solely on the decision of the 
Board in Georgia Highway Express, Inc., 165 NLRB No. 
80. The decision of October 12, 1967, was completely 
contra to the decision of the same Regional Director on 
June 10, 1966, in Case No. 10-RC-6679, wherein he held 
that these persons or persons similarly situated were in- 
eligible to vote. 


The question of the eligibility of this class of votes 
was squarely brought forward at the hearing in the rep- 
resentation case and extensive evidence was submitted 
in connection therewith. This hearing being a nonad- 
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versary proceeding, Inland Empire District Council et al. 
v. Millis et al., 65 S. Ct. 1316, 1321, 325 US. 697 (1945), 
wide latitude was given as to introduction and presenta- 
tion of evidence. On the other hand, the question of the 
eligibility of votes was not presented at the hearing in 
Georgia Highway Express, Inc., 165 NLRB No. 80. The 
sole question there was discrimination as to reinstatement 
of the former strikers, and based upon strict rules of evi- 
dence the Board and this Honorable Court upon appeal 
held that the Company did not meet its burden of proof 
as to replacement of strikers or business reasons for not 
reinstating as required in N.L.R.B. v. Fleetwood Trailer 
Co., Inc., 389 U.S. 375 (1967). By disregarding the evi- 
dence and decision in the representation case and relying 
on the decision of the Board in the unfair labor practice case, 
the Regional Director has converted the representation 
matters from a nonadversary proceeding to an adversary 
proceeding. Further, the Regional Director has issued the 
certification upon a finding of a lack of evidentiary proof 
rather than evidence that went to the question of eligi- 
bility of the voters. His second decision was not based 
upon evidence but rather a lack of evidence, as this is 
what the Board relied on in 165 NLRB No. 80, supra. 


Although the Regional Director makes a complete 
“shout face” from his decision on June 10, 1966, the de- 
cision of October 12, 1967, does not even mention his for- 
mer decision as to the ineligibility of the voters. The 
Regional Director and Board are required to articulate 
their reasons for their decision. N.L.R.B. v. Metropolitan 
Life Insurance Company, 380 US. 438, 850 S. Ct. 1060 
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(1965); N.L.R.B. v. Rayonier, Inc., (C.A. 5th, 1967) 389 
F.2d 187; N.L.R.B. v. Tallahassee Coca-Cola Bottling Co., 
(C.A. 5th, 1967) 381 F.2d 863. This requirement becomes 
even more necessary where there are completely incon- 
sistent findings, N.L.R.B. v. Groendyke Transport, Inc., 
(C.A. 10th, 1967) 372 F.2d 137. 


The complete reliance by the Regional Director, in 
his decision of October 12, 1967, upon the decision of the 
Board in Georgia Highway Express, Inc., 165 NLRB No. 
80, has the effect of negating the hearing and his decision 
of June 10, 1966, in Case No. 10-RC-6679. As a result, 
there has been no hearing as required by Section 9(c) of 
the Act. The only evidence relied upon by the Regional 
Director arises from a hearing conducted under Section 
10 of the Act. This action completely disregards the pres- 
ent language of Section 9(c) of the Act but instead gives 
effect to Section 9(c) of the former Act.* Section 9(c) 
of the former Act provided for a hearing in connection 
with a question of representation and provided that such 
hearing could be held in connection with an unfair labor 
practice case. Congress, in enacting the present Act, 
amended Section 9(c) to withdraw the right of the Board 
to hold representation hearings in connection with unfair 
labor practice hearings. The decision of the Regional Di- 
rector directly violates the congressional intent and the 
statute. The Company has been denied its rights which 
vitiates the certification upon which the present finding 
of a violation of the Act is founded. 


5. 49 Stat. 449; 29 U.S.C, 151, 159. 
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B. The Failure to Grant a Hearing. 


Due process of law demands that where there is a 
substantial and material issue of fact relating to the va- 
lidity of a representation election there must be a hear- 
ing conducted at some stage of the proceedings before 
appellate courts will enforce an order based upon a cer- 
tification. N.L.R.B. v. Joclin Mfg. Co., (C.A. 2nd, 1963) 
314 F.2d 627; N.L.R.B. v. Bata Shoe Co., (C.A. 4th, 1967) 
377 F.2d 821, and cases cited therein. In the Joclin case, 
supra, p. 631 the Court stated: 

“|. a Court cannot properly enforce an order find- 

ing an employer guilty of an unwarranted refusal to 

bargain with a union certified in an election if it ap- 
pears, with respect to challenges affecting the result, 

either that they were disposed of erroneously as a 

matter of law or that the employer raised ‘substan- 

tial and material factual issues’ under the Regulations 
and was denied a hearing that he reasonably re- 
quested.” 

Immediately after the Decision of the Regional Di- 
rector of October 12, 1967, the Company filed timely Re- 
quest for Review with the Board and three separate 
requests for reopening the record and request for hear- 
ing with the Regional Director. All of the requests were 
denied. In these requests the Company offered to pre- 
sent additional evidence regarding the status of persons 
whose ballots were challenged. The Company also showed 
that there was a question as to whether some of the per- 
sons named in the challenged ballots had ever been em- 
ployed by the Company. Further, the Company showed 
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that the unfair labor practice case made no decision as 
to any particular person. Certainly, there were material 
factual questions as to the eligibility of these ballots that 
the Regional Director ruled should be counted, as he had 
previously ruled based upon a hearing that they were not 
eligible to vote. The decision of the Board in granting 
the General Counsel’s Motion for Summary Judgment 
holds that the Company had full opportunity to present 
all relevant evidence in Case No. 10-CA-6581. However, 
this overlooks the fact that the eligibility of the fifty- 
seven challenged ballots was not an issue in that case. 


The granting of a hearing on the fifty-seven chal- 
lenged ballots was necessary and required, and failure to 
grant a hearing negated the certification by the Regional 


Director. Therefore, no enforcement can be granted as 
to the present decision which is derived from that certi- 
fication. 


The Company raised substantially the same material 
factual and legal issues in its Answer and Response to the 
Motion for Summary Judgment filed by the General 
Counsel in the present matter as in its request for hear- 
ing to the Board and Regional Director in Case No. 10- 
RC-6679. The Company therein showed material factual 
and legal questions which necessitated a hearing; @ 
fortiori, a hearing should have been granted and the Mo- 
tion for Summary Judgment should have been denied. 
NLRB. v. Air Control Products of St. Petersburg, Inc., 
(C.A. 5th, 1964) 335 F.2d 245. 


Where there exists material and substantial question 
of fact 2 Motion for Summary Judgment cannot be granted 
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but a hearing must be held. U. S. Rubber Co. v. N.L.R.B., 
(C.A. 5th, 1967) 373 F.2d 602; N.L.B.B. v. Ortronix, Inc., 
(C.A. 5th, 1967) 380 F.2d 737. 


C. The Union’s Request for Extraordinary Remedies. 


The Union filed request with the Board for certain 
extraordinary remedies to be imposed against the Com- 
pany. The Union requested that the Company be ordered 
to pay the attorney’s fees and expenses of litigation of the 
General Counsel and the Union; that the Company be re- 
quired to mail a copy of the cease and desist order to 
each employee of the Company at every job location, post 
the order at each job location, read the order to its em- 
ployees; and that any contract entered into subsequent 
to the Order containing wage increases or benefits be 
made retroactive to November 20, 1967. The Board held 
that it deemed it inappropriate in this case to depart from 
their existing policies with respect to remedial orders in 
cases involving violations of Section 8(a) (5) of the Act 
and denied the request. 


Remedial remedies cannot be penal in nature. Perry 
Coal Company v. N.L.R.B., (C.A. 7th, 1960) 284 F.2d 910. 
The Board has specifically declined to adopt the awarding 
of attorney’s fees and expenses incurred in unfair labor 
practice proceedings, Boyles Famous Corned Beef Company, 
168 NLRB 46. The request for the mailing, reading and 
posting of the Board’s Order originates from the case of 
H. W. Elson Bottling Company, 155 NLRB No. 63 and 
J. P. Stevens & Company, Inc., 157 NLRB No. 90. In both 
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of these cases the Board found that there had been unlaw- 
ful interference, threats, surveillance of union meetings, 
changes in employees’ conditions of work, interrogation of 
employees, and other massive violations of Section 8(a) (1) 
and (3) of the Act. On appeal in J. P. Stevens & Co., Inc. 
v. N.L.R.B., (C.A. 2d, 1967), 380 F.2d 292, the Second Cir- 
cuit Court of Appeals said in enforcing certain extraordi- 
nary remedies stated that the background represented a 
special situation and the remedy would not be applicable 
or desirable in most cases. This Court has recognized that 
extraordinary remedies are only applicable in certain 
situations. International Electrical Workers, et al. v. 
N.L.R.B., (C.A. D.C., 1967) App. D.C. ........ , 383 F.2d 
230, Certiorari denied 390 U.S. 904. The Board has con- 
sistently refused request of retroactivity of wages and 
benefits in 8(a) (5) cases. Waycross Sportswear, Inc., 170 
NLRB No. 129; Monroe Auto Equipment Company, 164 
NLRB No. 144. 


The Union’s only ground for requesting extraordinary 
remedies is that a certain length of time has elapsed since 
its request to bargain. There is nothing in this record 
which reflects any massive illegal conduct or bad faith. 
The only method open to the Company to have the alleged 
illegal certification tested by the courts is through a re- 
fusal to bargain, which is an indirect appeal. Boire v. Grey- 
hound Corporation, 376 U.S. 473, 476-478, 84 S.Ct. 894 
(1964). 


The fashioning of remedies is within the broad dis- 
cretion of the Board subject to certain limitations. Inter- 
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national Union of Electrical Workers, et al. v. N.L.R.B., 
supra, and there is no authority or factual situation cited 
herein to require or authorize this Court to formulate ex- 
traordinary remedies. 


CONCLUSION 


The Company respectfully contends that its Petition 
for Review should be granted and the Board’s request for 
enforcement of its Order be denied for the reasons set forth 
herein. 


Respectfully submitted, 


Witson, BraNcH AND WILCOx 


By: se 


“ALEXANDER E. Witson, JR. 


Jonn W. Wrtcox, JR. 
134 Peachtree Street, N.W. 
615 Rhodes-Haverty Building 
Atlanta, Georgia 30303 
Telephone: 404 524-3611 
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CERTIFICATE OF SERVICE 


I, JOHN W. WILCOX, JR., do hereby certify that I 
have this day served a copy of the foregoing document up- 
on the following, by depositing a copy of same in the United 
States Mail, properly addressed and with the correct 
amount of postage affixed thereto: 

Mr. Robert L. Mitchell 
Attorney-at-Law 

1841 First National Bank Building 
Atlanta, Georgia 30303 


Mr. Marcel Mallet-Prevost 
Assistant General Counsel 
National Labor Relations Board 
1717 Pennsylvania Avenue 


Washington, D. C. 20006 


Mr. Herbert S. Thatcher 
1009 Tower Building 
Washington, D. C. 20005 


This the 11th day of November, 1968. 


Joun W. Witcox, JR. 


